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Decembet 25, 1994 Introduced By: Derdowski

whistle9.doc Sullivan

CM/mms : Proposed No.: 91-741

ORDINANCE NQ. 1 1 6 8?

AN ORDINANCE relating to “Whistleblower™
reporting and protection; in response to
the enactment of Chapter 42.41 RCW adding
a new chapter to Title 3 of the King
County Code in connection therewith.

BE IT ORDAINED BY THE COUNCIL OF KING COﬁNTY:k

SECTION 1. Findings. The King'Coﬁnty council finds that
providing gobd and»effective service to the public and
gaining its trust requires that County government officials
and employees behave in a-legal and aboveboard manner'
consistent'with thgir mandate to serve the public to the best
of their abilities: To this end, the council finds that it

is in the public interest to encourage County employees to

report improper governmental actions whenever and wherever

they are observed; and that the County take steps, as
presently authorized by law, to investigate allegations of
improper governmental actioﬁ and to provide remedies to such
behavior wherever and whenever an allegation of improper
goverhmental action is substantiated by the findings of a
lawful investigation.

‘The council further finds that employees reporting
improper governmental action need to feel safé from

retaliation for having done so, and that any acts of

‘retaliation against an employee making a good faith report of

improper governmental action will be subject to a fair and
impartial investigation. County employees must feel that
their having made a good faith report of an improper

governmental action which results in an act, or acts, of
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their having made a good faith report of an improper
governmental actionrwhich results in an act, or acts, of

retaliation will cause their governmént to take action to

‘make them whole again.

RCW 42.41, enacted by the Washington State 1eglslature
and signed into law in 1992, provides a framework gor the
County enacting its own 1egislation,which will prdvide a
mechanism for réporting improper governmental action and for
providing the maximum pfotection possible against retaliation
to those employees making such feports
NEW SECTION. SECIIQN_Z " There is added to K.C.C. Title 3 a
new section to read as follows:

Definitions. As used in this ordinance, the following
terms shall have thése meanings:

A. “Investigating official” means, each in connectipn
with a report of improper governmental action within his,
her, or its fespective jurisdicﬁion; the ombudsman; a person

to whom sexual harassment was properly reported according to

‘County policy; the agency designated by the executive to

receive unfair employment complaints filed under K.C.C.
12.18; the Washington State Commission on Judicial Conduct;
the department of public safety’s internal investigations

unit; the county prosecuting attorneys of the State of

. Washington; the presiding judge of the district and sﬁperior

courts;phe executive; the department director of any
executive agency; the assessor; the director of the
department of judicial administration/ clerk of the supefibr

court; the chair of the council; and any authorized assistant
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or representative of any of them in cases.within their
respective appropriate’jurisdictions{

B. “Employee"ﬁor “County employee” means any individual
who is appointed as an employee by the appointing autﬁority»
of a County agency, office, department, council, board,
commission or other separate unit or division of county
go?ernment, however designated. The term “employee” or
“county employee” also‘includés County elected officials and
memberé'of.coﬁnty boards, commissions, committees, or other
multi-member bodies.

C. “Improper governmental action”

1. “Improper governmental action” means any action
by a Countynofficer or employee that is ﬁndertaken in
the performancé‘of the officer’s or employee’s official
duties, whethervor not the action is within the scope of
emploYment, and:

a. Violates any State or federal law or rule
- or County ordinance or rule, or

b. Constitutes an abuse of authority, or

c. Creates a substantial or specific danger to
the public health or safety, or

d. results in a gross waste of public funds.

2. “Improper governmental action” excludes
personnel actions, including but not limited to:
employee grievances, complaints, appointments,
promotions, transfers, assignments, reassignments,
reinstatements, restorations, performance evaluations,
reductions in.pay, dismissals, suspensions, demotions,

reprimands, violations of collective bargaining or civil
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service laws, or alleged violations of agreements with
labor organizations under collective bargaining.

3. A propérly authorized County program oOX
activity does not become an “improber governmental
action” because an employee or investigaﬁing official
dissents from the County policy or cénsiders the
expenditures unwise.'

D. “Retaliate,” and its kindred nouns, “retaliation” and
“retaliatory action,” means:

1. to make, because of a report of improper
governmental actiom, any unwarranted adverse change in
an employee’s employment status or the terms and
conditions of employment including, but not limited to,
denial of adeqdate staff to perfbrm duties; frequent
stéff changes; frequent and undesirable offiée changes;
refusal to assign meaningful work; unsubstantiated
letters of repriménd or unsatisfactory performance
evaluations; demotion; reduction in pay; denial of
pfomotibn; transfer or reassignment; suspension or
dismissal; or other unwarranted.disciplinary action; or,

2. hostile actions by another employee towards a
local government employeé that were encouraged'by a

supervisor or senior manager or official.

E. “Emergency,” means a circumstance that if not

immediately changed may cause harm or injury to pérson or

property.
NEW SECTION. SECTION 3. There is added to K.C.C. Title 3 a
new section to read as follows: _

Policy - Purpose. Unless prohibited by State law,

County employees are encouraged to report on improper
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governmental action to the éppropriate County or other
government_official. Td'assist such reporting and to
implement Sections 42.41.030 and 42.41.040 of the Revised
Code of‘ﬁashington k“RCW"), this ordinance providesrcéunty
employees a pfocess for reportihg improper governmental
action and pfotection frém retaliatory action for reporting
and_cooperaﬁing in the investigation and/or prosecution of
improper governmental action in good faith in accordance with
this subchapter.

NEH_SEQIIQN SECTION 4. There is added to K.C.C. Tiﬁle 3 a

" new section to read as follows: _

Right to report. A. Right.,Every County employee shall
haﬁe the right to report, in good faith and in accordance
with this ordinance: information concerning an improper
governmental action.

B. Limitations.

1.-This section does not authorize a County
employee to report information that is subject to an

aﬁplicable privilege against disclosure at law (e.g.,

RCW 5.60.060 privileged communications) unless waived,

or to make disclosure where prohibited at iaw. The only

.
purpose of this ordinance is to protect and encourage

embloyees who know or in good faith believe improper
governmental action has,occurred to-report thbse actions
in good faith aﬁd in accordance with this ordinance.

2. Except in cases of emergency where the employee
believes in good faith that substantial damage to
persons or property will result unless a repbrt is made

immediately to a person or entity who is not the

apprbpriate investigating official listed in section 2A
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" of this ordinance, the employee shall, before making a

report to a person who is not the appropriate
investigating official, first make a written report of
the improper governmental action to‘the appropriate
investigating official. No emergency under this
subsection exists where prompt attention and reporting
under this subchapter by the employee could have avoided
the perceived need to report immediately to a person not
the appropriate investigating officiai.

3. An empioyee making a written report as required

by this subsection is encouraged to wait at least thirty

(30) days from receipt of the written report by the

appropriate investigating ofﬁicial before_reporting the
improper gorernmental action to a person who is not an
appropriate investigating official. ﬁoweﬁer, reporting
to a person who is not an appropriate investigating
official prior to this thirty (30) day period will not
result in the loss of the proteotions contained in this
ordinance.

4. BAn employee’s reporting of his or her own
improper action does not grant an employee immunity from
discipiine-or termination insofar as his or her improper
action would be cause for discipline.

C. Employee Protections and Protected Conduct.

1. The following conduct by employees is protected
if carried out in good faith under this subchapter:

a. Reporting sexual harassment to the
employee’s supervisor, department head, or other
government official as set out in the County’s

adopted procedure for reporting sexual harassment
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complaints; reporting violations of the fair
employment pfactices ordiﬁance (K.C.C. 12.18) to
the executive or his or her désigneé} reporting
pélice misconduct to the department éf public
safety’s intefnal investigation unit; feporting
violations of the Code of Judicial Conduct to the
Washington State Commigsion on Judicial Condﬁct;
reporting improper governmental action ocqurring
withih the district court to the presiding judge of
the district court; reporting iﬁproper governmental
action occurring within the legislative branch to
the chair of the council; reporting improper
gerrnmental action occurring within‘the,executive
branch to"the executive or to the department
director of the executive agency in which the
alieged improper governmental action occurred'or to
the ombudsman; reporting impréper governmental
actioh occurring within the department of judicial
administration to the director/ clerk of the

superior court or to the ombudsman; reporting

improper governmental action occurring within the

department of assessments to the assessor or the

ombudsman; reporting improper governmental action

occurring within the superior court to the

presiding judge of the superior éourt; reporting
violations of criminal laws to the county
prosécuting attorney; and reporting violations of
the Ethics Code, and any actions for which no other
appropriate recipient of a report is listed in this

subsection, to the ombudsman.

. Clerk amended 2/13/95
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b. Cooperating in an investigation by an
“investigaﬁing official” related to “improper
governmental action”; and/or

c. Testifying in a proceeding or proseéution

“arising out of an “improper governmental action.”

2. No County officer or employee shall retaliate

against~any employee because that employee has in good

faith utilized the provisions of this ordinance.

D. Penaity. Any County officer or employee who engages
in prohibited retaliatory action is subject to disciplinary
action up to and including termination.

F. Distributidn of policy and procedures. Upon entering
County service, every County offiéer and employee shall
receive a written sdmmary of this chapter, the procedures for
reporting improper governmental actions to investigating
officials( the procedures for obtaining the protections
extended, ahd the prohibition against retaliation in this
section. Copies of these summaries shall be‘coéies
conspiéuously posted where all employees will have reasonable
access to them.

NEW_SECTION SECTION 5 There ig added to K.C.C. Title 3-a
new section to read as follows:

Co;fidentiality. To the extent allowed by law, the
identity of an employee reporting information about an
improper governméntal action shall be kept confidential
unless the employee .in writing waives confidentiality.

NEW_SECTION SECTION 6 There is added to K.C.C. Title 3 a

new section to read as follows:

Investigation. A. Referral or Retention.
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1. The ombudsman is the appropriate investigating

- official for all improper governmental actions not

specifically referred to in section 4(C)(1)(a) of this
ordinance. The ombudsman is also an appropriate

in&estigating official for alleged improper governmental

action occurring within an executive branch agency,

including the department of assessments and the
department of judicial administrétion. If, in
accordance with the guidelines of section 4 (C) (1) (a),
the ombudsmaﬁ is not the appropriate investigatihg
official, the ombudsman shall, ihmediately upon receipt,
refer reports alleging improper-governmental action to

the appropriate investigating official listed in section

.2 of this ordinance. If the report of improper

governmental meets the definition of a complaint under
K.C.C. 3.04.055 (the Employee Code of Ethics), the
ombudsman shall investigate'that allegation according to
the ordinances and rules applicable'to the ethics code.
2. If the ombudsmén is an appropriate
investigating official and the report does not meet the
definition of a complaint under the ethics code, the
ombudsman may refer the report to the department
director of the agency in which the alleged improper.
governmental action occurred or to the chief elected
official of the branch of government implicated in the
ailggation, who sha;l ensure that the appropriate
offider.or agency responds to the complainant in writing
within thirty (30) days of the receipt of the report,

with a copy of the response to the ombudsman. . If the

ombudsman does not refer to another official, or if the
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other official’s response is not timely or satisfactory to
the ombudsman, the ombudsman may conduct an investigation.

3. If a report of improper governmentalraction is
filed with the executive or a department director, iﬁcluding
the clerk of the superior court or the assessor, and a report
is concurrently filed with the ombudsman, the ombudsman
should defer action until the ipvestigation is completed by
the affécted department. When the ombudsman chooses to
conduct a concurrent investigation the ombudsman shall notify

the executive and the chair of the council. The procedures

~in subsections 6B‘through E of this ordinance shall apply

only to the ombudsmaﬁ'when he or she is investigating a
report of an improper governmental action that is not
investigated according to the rules applicable to the ethics
code in accérdaﬂce with subsection 6A(1l) of this ordihance.
The procedures in sections 6B through E of this ordinance do
not apply to . any other government'official.

B. Ombudsman’s Investigaﬁion.

1. At any stage in an investigation of an alleged
“improper go&ernmental action”, the ombudsman may issue
subpoenas, administer oaths, examine witnesses, compel the
pfoduction of documents or other evidence, refer the matter
to the State Auditor, law enforcement authorities or other
gqyernmental agency, aﬁd/or issue reports, each as deemea
appropriate. |

2. Within thirty (30) days after receiving information

about an ‘“improper governmental action” from a County
employee, the ombudsman shall conduct a
- 10 -

Clerk amended 2/13/95
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preliminary investigation, and provide the complainant

with a written reporﬁ of the general status of the

investigation which may include matters for further
regsearch or inquiry.

C; Completion and Reports. Upon completion of the
investigation,the ombudsman shall notify the complainant in
wfiting of any determinations made. If the ombudsman
determines that an improper governmental action has occurred,
the ombudsman shall report the nature and detéils of the
activity to the complainant; to the head of the department
with responsibility for -the action and if a department head
isbimplicated, to the executive and County coundil; and to
such other governmental officials or agencies as the
ombudsman deems appfopriate. If satisfactory action to follow
up the report is not being taken within a reasonable time,
the ombudsman shall report his or her determination to Ehe
Executive and advise the County council.

D. Closure. The ombudsman may close an iﬁvestigation at
any time he or she determines that no furthér action is
warraﬁted and shall so notify the complainant.

E. Decisions of the ombﬁdsman under this section may not
be appealed to the Board of Ethics.

NEH_&EéIlQN SECTION 7. Theré is added to K.C.C. Title 3 a
new section to read as follows:

Reporting and Adjudicating Retaliation.

A. Complainﬁ. In order to seek relief, an employee'who
believes he or she has been re;aliated against in violation

of subsection C(2) of section 4 of this ordinance must file a

signed written complaint within 30 days of the occurrence

‘alleged to constitute retaliation. The complaint shall be
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filed with the ombudsman and must specify the alleged
retaliatory action and the relief requested.

B. Investigation ahd Response. The ombudsman shall
immediétely forward the complaint to the head of the
executive office or department in which the retaliation is
alleged to have occurred; of to the prosecuting attorney, if
his office is implicated in the complaint; or to the chair of
the County council or to the presiding judge of the superior
or districf courts if their respective branches'are
implicated in the complaint. The head of the department,
offiée, or.branch to which the complaint was referred shall
ensure that thercomplainant ig sent a response within thirty
(30) days after the filing of the complaint with the
ombudsman. If the ﬁead of an executive office'or department
is allegea to have retaliated in.violation of subsection C(2)
of section 4 of this ordinance, the executive shall ensure

that the complainant is sent a response within thirty (30)

days after the filing of the complaint with the ombudsman.

CL Heariﬁg. 1f an employee who has filed a complaint of

retaliation under this section is dissatisfied with the

response and desires a hearing pursuaﬁt to section 42.41.040

RCW, or the employee has not received a response within

' AN

"forty-five (45) days of having filed the complaint with the

ombudsman, the employee shall delivef a'réquest for hearing
to the head of the branch within which retaliétion is aileged
to have occurred within fifteen (15) days of receipt of the
response from the County or, if no response is received
within the forty-five (45) day response period, within
fifteen (15) days of the expiration of the response time

period. Within five (5) working days of receipt of the
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request for hearing, the County shall apply to the state
office of administrative hea;ings for a hearing to be
conducted as provided iﬁ Section 42.41.040 RCW.

D. Extension. If the chief elected official in.the

branch of government where the retaliation is alleged to have

occurred finds that additionél time is needed to make a

prbper response to the complaint of retaliation, he or she
shall notify the complainant in writing prior to the
expiration of the forty-five (45) day response period. The
effect of such notice is to extend for an additional. forty-
five (45) days the time‘period in which a response must be
made. Only one forty-five (45) day extension'may be
obtained.

PROVIDED howevér, an.employee shall not have the right
to seek the a hearing under this section pursuant to RCW
42.41.040 if the complaint of retaliatioﬁ is pursued under
and.falls within the gsubject matter jurisdiction of a
collective bargaining agréement grievance procedure ending in
bindiné arbitration or the career service grievance procedure'(

ending.in a hearing before the personnel board.
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NEW SECTION SECTION 8. There is added to K.C.C. Title 3

a new section to read as follows:

The provisions of this ordinance are declared to be
separate and'severable. The invalidity of any clause,
sentence, paragfaph, subdivision, section, or portion of this
ordinance, or the invalidity of the application thereof to
any person or circumstance shall.not affect the validity of
the remainder of this ordinance, or the validity of its

application to other persons or circumstances.

_ INTRODUCED AND READ for the first time this Qﬁ\/
day of Ae,,pﬁ,m , 199/ .

[ v

PASSED by a vote of /3 to O this .//;? day of

Fm , 19 95

KING COUNTY COUNCIL
KING COUNTY, WASHINGTON

MPML&«,

Chair

ATTEST:

Clerk of the Co

APPROVED this i“[ day of ‘:JZ/LAMM/\ , 196’5

| il

Kirlg County Executive

_14,._




